DEPARTMENT OF THE AIR FORCE
ARLINGTON, VA 22202-3258

Office of the Deputy General Counsel

VIA REGISTERED MAIL

SAF/GCR

1235 S. Clark Street

Suite 301 ,

Arlington, VA 22202 SEP 20 2011

Mrs. Annette Labuniak

Re: Noticé of Debarment
Mrs. Labuniak:

Effective this date, the Air Force has debarred you, Annette Labuniak, from Government
contracting and from directly or indirectly receiving the benefits of federal assistance programs.
This action is initiated pursuant to Federal Acquisition Regulation (“FAR”) Subpart 9.4, Defense
FAR Supplement 209.4 and Appendix H, and 2 C.F.R. Part 1125.

On June 9, 2011, the Air Force proposed you for debarment and afforded you the
opportunity to submit information and argument in opposition to your proposed debarment. You
were issued a Notice of Proposed Debarment and a Memorandum in Support of the Proposed
Debarment. To date, you have not responded.

I have carefully considered all information contained in the Administrative Record and
determined that a preponderance of the evidence establishes the existence of a cause for
debarment, and you have failed to demonstrate your present responsibility. I have concluded that
debarment is in the public interest and necessary to protect the Government’s interests.

Freedom Through Air Power



The effects of debarment are set forth in the Notice of Proposed Debarment issued to you,
as well as in FAR Subpart 9.4, Defense FAR Supplement 209.4 and Appendix H, and 2 C.F.R.
Part 1125, which are provided on our website at:
http://www.safgc.hg.af.mil/organizations/gcr/index.asp. Your debarment is effective
immediately. As your debarment is based on your affiliation to Andreas Labuniak, who is
debarred until September 29, 2012, your debarment will run from the date of your proposed
debarment, June 9, 2011, and terminate on September 29, 2012. ‘

Sincerely,

STEVEN A. SHAW
Deputy General Counsel
(Contractor Responsibility)




DEPARTMENT OF THE AIR FORCE
ARLINGTON, VA 22202-3258

Office of the Deputy General Counsel

VIA REGISTERED MAIL

SAF/GCR

1235 S. Clark Street

Suite 301 SEP 30 2011
Arlington, VA 22202

BS Beratungsservice GmbH
Mr. Andreas Labuniak, Managing Director

Re: Notice of Debarment

Mr. Labuniak;

Effective this date, the Air Force has debarred, BS Beratungsservice GmbH (BSB), from
Government contracting and from directly or indirectly receiving the benefits of federal
assistance programs. This action is initiated pursuant to Federal Acquisition Regulation (FAR)
Subpart 9.4, Defense FAR Supplement 209.4 and Appendix H, and 2 C.F.R. Part 1125.

On June 9, 2011, the Air Force proposed BSB for debarment based on its affiliation to
Andreas Labuniak, an individual debarred by the Air Force on November 2, 2009. The Air
Force afforded BSB the opportunity to submit information and argument in opposition to its
proposed debarment. BSB was issued a Notice of Proposed Debarment and a Memorandum in
Support of the Proposed Debarment.

By letter dated July 7, 2011, Andreas Labuniak responded on behalf of BSB and asserted
that he owns BSB and serves as its Managing Director.! Pursuant to FAR 9.406-1(b),
debarments may be extended to the affiliates of a contractor. BSB and Andreas Labuniak are
affiliates, as defined in FAR 9.403 (Affiliates), because directly or indirectly, either one has the
power to control the other. The affiliation of BSB and Andreas Labuniak provides a separate
independent basis for BSB’s debarment.

! Andreas Labuniak requested a copy of the Administrative Record, which was provided to him, and was afforded
until September 14, 2011, to make a supplemental submission after reviewing the record. Andreas Labuniak did not
provide a supplemental submission on behalf of BSB. The July 7, 2011, submission did not provide information or
argument in opposition to the allegation of affiliation between BSB and Andreas Labuniak.
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I have carefully considered all information contained in the Administrative Record and
determined that a preponderance of the evidence establishes the existence of a cause for
~ debarment, and BSB has failed to demonstrate its present responsibility. I have concluded that
debarment is in the public interest and necessary to protect the Government’s interests.

The effects of debarment are set forth in the Notice of Proposed Debarment issued to you,
as well as in FAR Subpart 9.4, Defense FAR Supplement 209.4 and Appendix H, and 2 C.F.R.
Part 1125, which are provided on our website at:
http://www.safgc.hq.af. mil/organizations/gcr/index.asp. BSB’s debarment is effective
immediately. As BSB’s debarment is based on its affiliation to Andreas Labuniak, who is
debarred until September 29, 2012, BSB’s debarment will run from the date of its proposed
debarment, June 9, 2011, and terminate on September 29, 2012.

Sincerel

STEVEN A. SHAW
Deputy General Counsel
(Contractor Responsibility)



























DEPARTMENT OF THE AIR FORCE
ARLINGTON, VA 22203-1613

Office of the Deputy General Counsel _ . NUV 0 2 2009

REGISTERED MAIL—RETURN RECEIPT REQUESTED

SAF/GCR

4040 N. Fairfax Drive
Suite 204

Arlington, VA 22203
U.S.A.

Andreas Labuniak

Re: Notice of Debarment
Mr. Labuniak:

By letter of September 30, 2009, the Air Force proposed to debar you from contracting with the
United States Government. The letter provided you with an opportunity to submit information and
arguments in opposition to the proposed debarment. To date, you have not responded to the proposed
debarment notice.

Based upon the information in the administrative record in this matter, I have determined that
protection of the Government’s interests requires that you be debarred from contracting with the United
States Government. The effects of debarment are those stated in the September 30, 2009, Notice of
Proposed Debarment.

This debarment is effective immediately and continues for three years from September 30, 2009,
the date you were proposed for debarment. Your debarment will terminate September 29, 2012.

Sincerely,

STEVEN A, SHAW
Deputy General Counsel
{Contractor Responsibility)
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DEPARTMENT OF THE AIR FORCE
ARLINGTON, VA 22203-1613 SEP 3 0 2009

Office of the Deputy General Counsel

MEMORANDUM IN SUPPORT OF THE PROPOSED DEBARMENT OF:

ANDREAS LABUNIAK
Effective this date the Air Force has proposed the debarment of Andreas Labuniak (“Labuniak’)
from U.S. Government (“USG”) contracting and from directly or indirectly receiving the benefits
of federal assistance programs. This action is initiated pursuant to Federal Acquisition

Regulation (“FAR’} Subpart 9.4.

INFORMATION IN THE RECORD

Information in the record establishes that at all times relevant hereto:

1. Labuniak was a German national employed by USAFE' as a contracting officer for the
700 CONS/LGCA-K-Construction division (“700 CONS”) at Rhine Ordinance Barracks, GE
(“ROB™). Labuniak was the contracting officer responsible for U.S. Army construction contracts
administered through 700 CONS, as well as the lead contracting officer responsible for the
upcoming award of the U.S. Air Force SABER contract. Labumak was employed by the USG
from January 1970 until his dismissal in June 2009.

2. Bilfinger Berger Hochbau GmbH (“Contractor”) was a USG contractor that held three
separate indefinite delivery/indefinite quantity (“IDIQ”) contracts with 700 CONS; Labuniak
administered the delivery orders (“DO) on all three of these contracts.

3. In the fall of 2005, Labuniak approached the Contractor about performing construction
work on his private residence (“project”). The Contractor agreed and assigned the projectto a
DO number (“DO 0058”) under one of the Air Force IDIQ contracts administered by Labuniak.
The Contractor subcontracted the entire project.

4, On or about April 3, 2006, the subcontractor completed the project on Labuniak’s
residence. On April 4, 2006, the Contractor paid the subcontractor in full; an invoice was not
- issued to Labuniak at that time.

5. . Onor about May 16, 2006, the Contractor became aware of a joint US-German
investigation into potential gratuities provided by the Contractor to USG officials. On or about
May 22, 2006, the Contractor 1ssued a partial invoice for the project; the final invoice was sent to
Labuniak on November 27, 2007.* The Contractor received payment from Labuniak in two
installments, (1) in August 2006, and (2) December of 2007. The 21-month delay between:

! United States Air Forces in Europe, headquartered at Ramstein Air Base, Germany.
% The partial invoice was sent to Ms. Labuniak, Labuniak’s wife, despite a hand-written note indicating that
Labuniak was to be the recipient of the invoice.
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services rendered and the closing invoice was atypical of the Contractor’s normal business
procedures. |

6. In the spring of 2008, Labuniak again approached the Contractor about performing
renovations on a building he owned in Kaiserslautern, GE (“building project™). The Contractor
agreed to perform the building project. The Contractor booked the building project to DO 0111,
under the same Air Force IDIQ contract as DO 0058. The building project’s final measurements
and total cost calculations were performed by the Contractor’s Chief Construction Officer, an
unusual act for a person in his senior position.

7. On March 26, 2009, debarment proceedings were initiated against the Contractor in
accordance with FAR Subpart 9.4. Between February and May of 2009, the Contractor hired a
third party to investigate the circumstances that led to the debarment proceedings. The audit
revealed a pattern of conduct whereby Contractor’s employees had performed private projects
for Air Force employees. Labuniak was specifically identified in the audit report as having been
the recipient of construction services provided by the Contractor, and that the services provided
to Labuniak were subject to questionable pricing and invoicing delays.

8. On or about May 29, 2009, the Contractor disclosed the audit findings to this office. The
audit findings were forwarded to interested Government stakeholders, including 700 CONS.

0. On or about June 9, 2009, Labuniak was interviewed by Air Force officials regarding the
information provided in the Contractor’s May 29, 2009 submission. Over the course of the
interview, Labuniak provided the following information: .

a. Labuniak was the non-supervisory team leader of the contracting team responsible for
administering U.S. Army construction contracts for ROB, and had two German nationals
and five military members working under him.

b. Labuniak completed regularly administered ethics training as a condition of his
employment. In addition, Labuniak’s contracting knowledge and competence were tested
in 1996 as part of his Warrant renewal process.

c. Labuniak’s responsibilities as a contracting officer consisted of: 1) verifying contracts; 2)
ensuring that contractor proposals met 700 CONS contracting needs; 3) reviewing and
verifying delivery orders; and 4) approving delivery orders.

When first questioned about whether he had ever hired the Contractor to perform work
for him, Labuniak initially stated that he did not recall. When pressed, Labuniak stated that he
" did remember hiring the Contractor to perform a small project on a building he owned in
Kaiserslautern, but remained insistent that he did not remember ever asking the Contractor to
perform work at his private residence.



Later in the same interview Labuniak stated that once he heard about the debarment
proceedings initiated against the Contractor, he contacted the Contractor to ensure that all the
projects done at his private residence were administered correctly, directly contradicting his
earlier statements that he did not recall the Contractor ever working on his private residence.

10.  As a contracting officer with an almost 40-year tenure with the USG, Labuniak knew or
should have known that USG business must be conducted in a manner above reproach, with
complete impartiality and with preferential treatment for none. Moreover, that transactions
relating to the expenditure of public funds require the highest degree of public trust and thus
require an impeccable standard of conduct. Accordingly, Labuniak knew or should have known
of his obligation to strictly avoid any conflict of interest, or even the appearance of a conflict of
interest, in his relationships with USG contractors. Labuniak breached these mandates, casting
doubt on his business integrity.

11. On or about June 24, 2009, the Air Force terminated Labuniak’s employment. The
following reasons were cited:

a. Between 2005 and 2009 Labuniak repeatedly conducted private business with firms with
which he dealt on a professional basis as Lead Contracting Officer.

b. Several irregularities in the processing of these private business dealings substantiated the
suspicion that Labuniak used his official business connections to obtam advantages for
his private orders.

c. The confidence of the USG required for Labuniak to continue his employment had been
irretrievably destroyed.

12. On or about September 1, 2009, USG officials conducted a thorough review of DO 0058.
The review revealed pricing irregularities and a questionable modification awarded to the
Contractor by Labuniak in the amount of €181,585.95. Because Labuniak awarded the
modification in a lump-sum, absent the requisite unit-pricing model or a cost-breakdown, it was
not possible to determine whether the award to the Contractor was fair and reasonable.

13. It has been reported that Labuniak is now engaged as a consultant for businesses
attempting to enter into contracts with the USG. Accordingly, it is reasonable to expect
Labuniak to conduct business with the USG as an agent or representative of another contractor,
or to submit offers for USG confracts.




BASIS FOR THE PROPOSED DEBARMENT

The improper conduct of Labuniak is of so serious or compelling a nature as to affect his
present responsibility to be a United States Government contracior or subcontractor pursuant to
FAR 9.406-2(c).

STEVEN A. SHAW
Deputy General Counsel
(Contractor Responsibility



DEPARTMENT OF THE AIR FORCE .
Arlington, Virginia 22203 SEP 3 02009

REGISTERED MAIL—RETURN RECEIPT REQUESTED

SAF/GCR

4040 N. Fairfax Drive
Suite 204

Arlington, VA 22203
U.S.A.

Andreas Labuniak , .

Re: Notice of Proposed Debarment
Mr. Labuniak:

You are hereby notified that the Air Force has propoesed that you be debarred from
contracting with the United States Government and from directly or indirectly receiving the benefits
of United States federal assistance programs. This action is initiated pursuant to the authority of
and the debarment procedures contained iri the Federal Acquisition Regulation (“FAR”) Subpart
9.4. Copies of FAR Subpart 9.4, Defense FAR Supplement 209.4 and Appendix H, and 32 C.F.R.
Part 25 are available on the Internet and at our web site at www.safgc.hg.af.mil/safger.htm. 32
C.F.R. Part 25 is the United States Defense Department’s implementation of the Nonprocurement
Common Rule, referenced in FAR 9.401. If you do not have access to the Internet and wish to
receive a hard copy from this office, please provide a written request to the designated Air Force
contact below.

The proposed debarment is based upon the information in the attached Memorandum In
Support of the Proposed Debarment (Encl.).

The proposed debarment is effective this day and has the following consequences during the
period of proposed debarment: '

1.- Your name, Andreas Labuniak, will be published in the List of Parties Excluded From
Federal Procurement and Nonprocurement Programs, a publication of the General Services
Administration containing the names of contractors debarred, suspended, proposed for debarment,
or declared ineligible by any agency of the United States. Proposed debarment is effective
throughout the executive branch of the United States.

2. Offers will not be solicited from, contracts will not be awarded to, existing contracts will
not be renewed or otherwise extended for, and subcontracts requiring Government approval will not
be approved for you by any agency in the executive branch of the United States Government unless



the head of the agency taking the contracting action or a designee states in writing the compelling
reason for continued business dealings between you and the agency.

3. You may not conduct business with the United States as an agent or representative of
other contractors, nor may you act as an individual surety for other contractors.

4. No Government contractor may award to you a subconiract equal to or in excess of
$25,000 unless there is a compelling reason to do so and the contractor first notifies the contracting
officer and further complies with the provisions of FAR 9.405-2(b).

5. No agency in the executive branch shall enter into, renew, or extend prfmary or lower-tier
covered transactions in which you are either a participant or principal, unless the head of the agency
grants an exception in writing. (Covered transactions are defined at 32 C.F.R. Section 25.110).

6. You may not act as an agent or representative of other participants in United States
assistance programs. o

7. Your affiliation with or relationship to any organization doing business with the United
States Government will be carefully examined to determine the impact of those ties on the
responsibility of that organization to be a United States contractor or subcontractor.

Within thirty calendar days after receipt of this notice, you or a representative on your behalf
may submit, either in person or in writing, or both, information and argument in opposition to the
proposed debarment. If you provide a written response, an original and two copies must be
submitted. We also request that you provide an electronic submission.

If you designa{e a representative to respond, please notify my counsel in writing of the
identity of the representative. The designation should specifically state the names and addresses of
all individuals or companies the designee has the authority to represent in this matter.

Your submission, if any, should include any specific information that may raise a genuine
dispute over material facts. If it is found that the information submitted raises a genuine dispute
over material facts, fact finding may be conducted to determine the disputed facts. Facts proved by
conviction or civil judgment, however, are not subject to dispute in this proceeding.

This debarment proceeding has been initiated on the basis of an administrative record. A
copy of the record is attached to this notice. Any written information you submit will becoine part
of the administrative record.

The determination whether or not to debar you is discretionary and will be made on the basis
of the administrative record, together with any written materials submitted for the record by the
Government or you during the period of proposed debarment.

If debarment is imposed, the limitations described in Paragraphs 1 through 7 above will
continue to apply and your name, Andreas Labuniak, will continue to be published in the List of

Parties Excluded From Federal Procurement and Nonprocurement Programs. Your status, however, '
will be changed to reflect that you are debarred.



Any communication regarding this matter should be directed to my counsel, Rodney
Grandon at (703) 588-0159 or by e-mail at “rodney.grandon@pentagon.af.mil.” Any written
submissions should be forwarded via express mail to Rodney Grandon at SAF/GCR, 4040 N.
Fairfax Drive, Suite 204, Arlington, Virginia 22203-1613.

Sincerely,

P

STEVEN A. SHAW
Deputy General Counsel
{Contractor Responsibility) -

Encl. a/s
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