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8 January 2004

MEMORANDUM FOR AIR FORCE SES, SL, ST



FROM:  SAF/GCA

SUBJECT:
Amendments to Post-Government Employment Restrictions 

Section 1125 of the FY 2004 National Defense Authorization Act amended several laws impacting the SES, SL, and ST systems.  This memorandum addresses important changes to post-Government employment restrictions, which will take effect January 11, 2004.

For many years, 18 U.S.C. § 207(c) has mandated a one year “cooling off” period for “senior employees” after they leave the Federal Government.  This law states that senior employees may not knowingly make, with the intent to influence any official action, any communication to, or appearance before, any officer or employee of the department or agency in which the former employee served within one year before leaving senior service, on behalf of any other person.  This means that for a period of one year after leaving the Government, a former “senior” Air Force employee may not contact the Air Force on someone else’s behalf for purposes of influencing an official Air Force action.  

Until enactment of the FY04 Defense Authorization Act, “senior officials” subject to this prohibition were uniformed officers in the grade of O-7 and above, and civilians, who were SES 5s and above.  The FY04 Defense Authorization Act did not change the basic prohibition of 18 U.S.C. § 207(c), but it expanded the number of civilians who are considered “senior officials” and are thereby subject to this restriction.  It also lengthened the period of coverage for persons who are already covered by the restriction.

Expansion of 18 U.S.C. § 207(c) Coverage

  The one year “cooling off” period of section 207(c) now applies to all civilians - SES, SLs, and STs  - whose rate of “basic pay” exceeds 86.5% of the rate for level II of the Executive Schedule (which sets the pay for statutory positions such as that of the Secretary or assistant secretaries).  Based on draft Office of Personnel Management pay tables for 2004, section 207(c) restrictions will now apply to any civilian whose “basic pay” is $135,805.50 or more.
  


For members of the SES, the Defense Authorization Act abolished locality pay and establishes a single pay band.  “Basic pay” is now a combination of the old locality and base pay.  This combined amount of pay is used to determine whether SES pay is sufficient to trigger the one-year “cooling off” period.  Under this new system, all SES 4s, 3s, 2s and even some SES 1s in high cost areas, such as Los Angeles, will be subject to section 207(c).  

For SLs and STs, locality pay has been retained.  However, because the maximum “basic pay” for SLs and STs will be $136,000 in 2004 - exceeding 85.5 % of level II of the Executive Schedule - SLs and STs at the top of the pay scale will also be subject to section 207(c) restrictions.  

Impact on Current SES 5s and Senior SLs and STs


For those top-level SLs and STs whose basic pay on 23 November 2003, exclusive of locality pay, exceeded $134,000, and for all current SES 5s and 6s, the Defense Authorization Act extends the 18 U.S.C. § 207(c) “cooling off” period from the date of the Act (November 24, 2003) until November 24, 2005.   Practically, this means that any SES 5 or 6 (or SL/ST receiving at least $134,000 in basic pay in 2003) who was already covered by 18 USC 207(c) continues to be restricted by the same one-year “cooling off” period under the new law. 

   Conclusion


The changes in this area of the law are complex, and it is safe to say that at least some consequences of the legislation reforming the SES were not foreseen.  In that light, it is possible that there may be further amendments to clarify or repeal parts of the law discussed above.  Websites maintained by OPM and the Senior Executive Association are good sources for news updates in this area, but are not substitutes for legal advice on post-Government service employment.  Your Air Force legal team is your best resource in this area and should be consulted well in advance of leaving Federal service.  

For HAF personnel, please feel free to contact my office, SAF/GCA, for legal guidance on these and other post-Government service restrictions at (703) 693-9291.  For personnel in the field, your ethics lawyers are aware of these changes and can provide advice on these and other restrictions as well.    







//signed//

Don W. Fox


Deputy General Counsel

(Fiscal & Administrative Law)

� Draft 2004 pay tables are available at http://www.opm.gov/oca/04tables/index.asp
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